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only 40.6% of 133 mandatory law enf01cement program
standards.

e Aside from the new Chief ¢f Pclice who was hired on
January 12, 2009, none of the other four police officers
had background investigations, which is a requirement of 25
C.F.R. § 12.32.

e All firearms qualifications for law enforcement program
personnel had lapsed.

¢ Aside from the Chief of Police, no cofficers have
completed a basic police training course, which is a
requirement of 25 C.F.R. § 12.35.

® There have been three Chiefs of Police for the Department
in the last two months, which has destabilized the
Department by depriving the force of consistent leadership,
direction and oversight.

e An annual evidence inventory has not been conducted by
the Tribe in accordance with accepted standards.

e*Tribal officials have unduly influenced and interfered
with police personnel during the course of their official
dutles. Thig has posed a significant threat of gerious
harm to human well-being, including conditions that may
result in sericous injury or death, caused by Tribal action.

® Tribal law enforcement officials have declined to
execute, assist, and/or provide follow-up for the
enforcement of court orders or complaints concerning child
&buse and neglect. The Tribe's Business Committee has
improperly directed tribal law enforcement,off1c1als to act
or to refrain from acting in certain  court cases.

Measures to Eliminate Imminent Jeopardy

Specific measures that must be taken by the Tribe to
eliminate imminent jeopardy in the Law Enforcement Program
are as follows:

The Tribe must develop and implement corrective action
plans approved by the BIA Director, Office of Justice
Services to make sure that

(W]



e The Ponca Tribal Police Department meets all BIA
mandatory Law Enforcement Program standards.

e All Law Enforcement Program personnel meet background
investigation requirements contained in 25 C.F.R. § 12.32.

e All firearms qualifications for Law Enforcement Program
personnel are current.

e All Law Enforcement Program personnel complete a basic
police training course as required by 25 C.F.R. § 12.35.

e The Law Enforcement Program conducts annual evidence
‘inventories. ' '

® There is no undue influence and interference by Tribal
officials with police personnel during the course of their
official duties so police personnel have the independence
necessary to follow the minimum standards as required by 25

med oty o RE.11.

e Tribal Law Enforcement officials execute, assist, and/or
+provide follow-up for the enforcement of court orders or
complaints concerning child abuse and neglect, without
improper influence from political officials. Such actions
by Tribal law enforcement officials are necessary to ensure
the health, safety, and welfare of affected children and
Indian child welfare workers during the course of their
official duties, .including child custody proceedings.

Tribal Court Prograﬁ
Findings®
The following discussion relates to specific findings of

the On-Site Review of the Ponca Tribe’s Tribal Court
Program which was conducted by the BIA on January 14, 2009:

¥ In addition to the findings discussed in this section, the BIA Southem Plains Regional Office noted
during its review that:

e The Tribal Court is not constituted as a Tribal Government Branch equal to the Business Committee
with separation of powers and judicial independence. This fact causes concern because the Tribal Court is
not free to exercise its jurisdiction over child custody proceedings to maintain consistency with 25 C.F.R. §
23.3.

e Employment contracts between the Business Committee and the Judge, Public Defender, and Prosecutor
are unenforceable because there is no judicial process available to ensure due process. This undermines
judicial independence and causes concern because there is no remedy available to address the concemns of

aggrieved persons.
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e The Contract of the last Tribal Prosecutor was not
renewed by the Business Committee and ended on November 18,

2008.

» The Business Committee and other Tribal officials have
inappropriately interfered in the operation of the Tribal
Court. For example, the Business Committee has directed the
court and law enforcement officials to take specific action
or inaction on certain cases. Due to interference by the
Business Committee and other tribal officials, the Tribal
Court 1s not free to independently exercise its
responsibility to ensure that measures which prevent the
breakup of Indian families are followed in child custody
proceedings .as is required by 25 C.F.R. § 23.3.

¢ The Business Committee’s improper control of the Chief of
Police and police officers has led to relatives of the
Business Committee not receiving warrants, process, and
notice of hearings.

® Improper and biased control of Indian child welfare
workers by the Business Committee has led to Indian child
-welfare workers not pursuing the best interests of children
or families in Tribal Court proceedings. For instance,

. Business Committee members have interfered with decisions:

on child placements and interfered with prosecutdrial
activities.

® Due to interference from the Business Committee, it has
become impossible for the Tribal Court to enforce
compliance with court orders and Indian Child welfare
Service Plans. As a result, the Tribal Court is unable to
magt its placement and oversight responsibilities under 25
C.F.R. § 20.5%10.

®¢ The Tribal Court Clerk is operating with insufficient
training and experience to perform her job.

[ ] Court‘files are not maintained in accordance with
required federal regulations.

Corrective Action Plans

The Tribe must develop corrective action plans for approval
by the Regional Director and Director, Office of Justice
Services to make sure that:

N



e A Tribal Prcsecutor has been hired and is working for the
Tribal Court.

e The Business Committee and other Tribal Officials do not
interfere in the operation of the Tribal Court as it
resolves individual tribal court cases. :

e Aggrieved opposing parties, defendants, and Tribal Court
Personnel have an impartial, independent appeals process
available for their use.

e Warrants, process, and notice of hearing orders issued by -
the Tribal Court are properly served.

¢ The Tribal Court is able to enforce compliance with Court
Orders and Indian Child Welfare Service Plans without
improper interference from the Business Committee.

e Tribal Court Personnel are fully gualified and trained to
perform the functions, services, and activities required: by

their job.’

Indian Child Welfare Program

Findings

The following discussion relates to specific findings of"
the On-Site Review of the Ponca Tribe’s Indian Child
Welfare Program which was conducted by the BIA on January
14, 2009. The Tribal CY 2009 Indian Child Welfare grant is
suspended pursuant to 25 C.F.R. § 23.52 and funds are being
retained by the 0SG and will be provided to the Tribe after
the Tribe develops and implements corrective action plans
approved by the Regional Director to address the following

findings:

e The Tribal Interim Indian Child Welfare Director does not
have a background clearance as is required by 25 CFR §
E3 . L3 =

® Based on its review, the BIA Southern Plains Regional Office recommends that; _
® The Business Committee ensure judicial independence for the Tribal Court;
e Employment contracts with Tribal Court personnel be enforceable and support judicial independence;

and
® The Tribal Court develop and implement procedures to enforce court orders and service plans.



¢ The Tribal Interim Indian Child Welfare Director does not
have sufficient education, training, and experience for the

job she is holding.

¢ Required background checks have not been consistently
conducted before children are placed with family members or
foster parents. As a result, it is unknown if children are
placed within homes of people with felony convictions.

P.L. 101-630 requires that federal background checks be
completed before children are placed in a foster home.

® Case files of children in foster care lack documentation
of monthly home visits and no documentation of face-to-face
contact since October 2008. This deficiency is evidence of
a serious lapse in the basic services that should be '
provided in Indian Child Welfare cases. Without
documentation of home visits, there is no assurance that
children are safe, doing well in placement, and actually
residing in the homes where they were initially placed.
There is no evidence of spot checks or inspections of the
foster homes to assure that the foster parents are
providing appropriate care for the childien.

. .9 Political interference by Business Committee members has
been identified when Indian Child Welfare case management
and child placement decisions are being made. Political
interference defeats the goal of making a child’'s health
and safety the most paramount of concerns. This also
creates a situation where untrained and uncertified
individuals interfere in the placement of children, raising:
the risks of placement that are not only unsuitable but
possibly dangerous to the health and well-being of the

ahsle . '

® Consultations with the Tribal Administrator do not
maintain the level of confidentiality needed to serve the
best interests of the child. Children involved in an out-
of-home placement are in a vulnerable position. The lack
of confidentiality only intensifies this vulnerability.
Breach of confidentiality can risk a possible kidnapping
situation, the divulging of information to someone who
undermines the placement, and the disclosure of
confidential health and family court information. It
places all parties in a compromised position.



e No foster home records could be found. Consequently,
there is a lack of accountability and assurance that

safeguards are in place.

e Current court orders are not found in children’s case
files as is required by 25 C.F.R. § 20.506(1). This
deficiency makes it difficult to assure that a child in an
out-of-home situation is being properly protected by the
Tribal Court,

® Children’'s case files lack documentation that review

- hearings are being held every six months as is required by
25 C.F.R. § 20.510. 1In review hearings, the Tribal Court
checks on the progress of the parents to remedy the
conditions that led to the initial out-of-home placement,
and assures that the out-of-home placement is being
supervised. The lack of documentation of review hearings
makes it difficult to assure that a child in an out-of-home
situation is being properly protected by the Tribal Court.

® Children’s case files lack documentation that permanency
hearings are being conducted annually as required by 25 CFR
“§ 20.510. Permanency hearings are needed to make sure that
children are not allowed .to languish in foster care without
any permanent plans in place. The lack of documentation of
permanency hearings makes it difficult to assure that a
-child in foster care is being properly. protected by the

e S~ 0t

® Four foster homes where Ponca children have been placed:
are not receiving subsidies for placement because the Tribe
has not completed any paperwork. When a foster home is not
receiving subsidies, this raises the issue whether the home
has completed the required certification, inspection, and
background check reqguirements. These are all requirements
developed to ensure the safe and healthy placement of
childrern.

¢ An additional 29 Ponca children are residing in foster
homes under agreement with the Oklahoma State Department of
Human Services providing foster payments. There is no
indication from the case records that the children are

being supervised by the Tribe, as required by the
Tribal/State Agreement.



Corrective Action Plans

The Tribe must develop corrective action plans for approval
by the Regional Director to make sure that:

¢ Indian Child Welfare workers have a background clearance
as 1is required by 25 CFR § 63.13.

e Indian Child Welfare workers are gualified, trained, and
have the continuity of service necessary for the protection

of children.

¢ Required background checks are in place before children
are placed with family members or foster parents,

e Monthly home visits and face- to face contacts are made
Wlth children in foster care.

e Political interference does not occur when Indian child
welfare case management decisions are being made.

e Consultations with the Tribal Administrator maintain the
“level of confidentiality needed to serve the best interests
of the child.

e Foster home records are maintained.
® Current Court Orders are found in children’s case files.

e Tribal Indian Child Welfare Personnel provide services in
accordance with Court orders and monitor compllance with
Court orders.

¢ Review hearings are being held every six months as 1is
required by 25 C.F.R. § 20.510.

¢ Permanency hearings are being conducted annually as
required by 25 C.F.R.  § 20.510.°

¢ The Tribe has filled out the paperwork necessary for
foster homes where Ponca children have been placed to
receive subsidies for placement from the Oklahoma
Department of Human Services.

¢ The Tribe 1is supervising children when they are residing
in foster homes under agreement with the State providing
foster payments.
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¢ The Tribe is upholding its duty to supervise children
when they are residing in foster homes under agreement with
the State providing foster payments.

Status of Program Funding

This letter serves as your written notice pursuant to 25
C.F.R. § 1000.308(c) that funds for the management of the
Law Enforcement Program may not be reallocated or otherwise
transferred without the Secretary’s or his designee’s
written consent. OSG has already transferred CY 2009 funds
to the Tribe to operate the follow1ng programs for the
month of January, 2009: :

. Law Enforcement Projects - NON TPA (Cost Code J3300) =
$253,378 x .0849 = $21,512. '

]

¢ Tribal Courts Programe - TPA/Agency (Cost Code J9080)
$7,600 x .0849 = $645. :

i

o Tribal Courts Programs - TPA/Region (Cost Code J9080)
$7,714 X .0849 = $655. S ;

¢ Indian Child Welfare Act - TPA/Tribal_(Cost Code H9220) =
$54,468 x .0849 = $4,624,

The Secretary 1s not requesting the Tribe to refund to the
Department any funds that the Tribe has recgived in Fisecal
Year 2009 for operation of the reassumed program.'

0SG will transfer additional CY 2009 Law Enforcement
Program funds to the Tribe in the amount of $20,828 under
Continuing Resolution Number 1 for the period February 1,
2009 to March 2, 2009. '

0SG will transfer additional CY 2009 Tribal Court Program
funds to the Tribe in the amount of $1,427 under Continuing
Resolution Number 1 for the period Fsbruary 1, 2009 to
March 6, 2009.

0SG will transfer additional Indian Child Welfare grant
funds to the Tribe in the amount of $5,076 under Continuing
Resolution Number 1 for the perlod Fébruary 1, 2008 ko
March 6, 2009. :

' See 25 C.F.R. 1000.308(f).



0SG will retain CY 2009 Law Enforcement Program funds in
the amount of $2,787 under Continuing Resolution Number 1
for the period March 3, 2009 to March 6, 2009, and
thereafter, pursuant to reassumption authority until a
corrective action plan is in place and has been fully
implemented with all regulatory standards met.

Pursuant to 25 C.F.R. §1000.316, the Tribe may be
reimbursed for actual and reasonable “wind up costs”
assocliated with reassumption of the Law Enforcement
Program, to the extent that-funds are available.

05G will suspend CY 2009 Indian Child Welfare grant funds
effective March 7, and thereafter, pursuant to 25 C.F.R. §
23.52, until a corrective action plan is in place and has
been fully implemented with all regulatory standards met.

Disposition of Tribal Court Program funds will be discussed
and agreed upon.

. Return of Property

Pursuant to 25 C.F.R. §1000.308(d), the Secretary intends
to invoke the return of property provision contained in the -
Compact of Self-Governance and the AFA as it relates to the
Law Enforcement Program. You are hereby instructed to
immediately return to the BIA Distric¢t II Commander, Office
of Justice Services, Muskogee, Oklahoma all the property
with a per item wvalue in excess of $5,000 that the .Tribe
received from BIA for the operation of the Tribe’s Law
Enforcement Program. OSG also requests the return of
property furnished by the Department of Justice for use by
the Law Enforcement Program.

Effective Date of Reassumption

The reassumption of the Law Enforcement Program is
effective on March 3, 2009, and will be coordinated through
the BIA Southern Plains Regional Office and the Office of
Justice Services. The 0OSG requests your cooperation to
effect a smooth transition of authority.

Technical Assistance Team

A Technical Assistance Team from the 0SG and BIA led by Ken
Reinfeld of my office will visit the Tribe at its Tribal



headquarters on Tuesday, March 3 at 9:00 AM to discuss
corrective action plans for the Law Enforcement Program,
Tribal Court Program, and Indian Child Welfare grant.
Technical assistance will be offered by the Team so that
timeframes for implementing corrective measures,
alternative ways to move forward, and methods of operation
can be considered for use by the Tribe and agreed to
jointly.

Appeal Rights

The Tribe may appeal the reassumption of the Law
Enforcement Program pursuant to 25 CFR §§-lOOO.430'and_
1000.438. - The Tribe may appeal the OSG Director’s decision
to suspend funding for the Indian Child Welfare grant,
pending corrective action, pursuant to 25 C.F.R. § 23.61.

Siﬁcéreiy,

Fisis Yy Pt

Sharee M. Freeman, Director
Office of Self-Governance

cc: Deputy Director
Office of Hearings and Appeals
Department of the Interior
801 North Quincy Street
Arlington, VA 22203
" Superintendent, Pawnee Agency
BIA Regilonal Director
BIA Director
Director, Office of Justice Services
Department of Justice
Oklahoma Department of Human Services



